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Abstract: Corruption has been transformed into a difficult, systemic, and sophisticated problem 
over time. The law enforcement in corruption is not only dealing with the substance of the laws on 
anti-corruption but also with the system, especially how the development of the core of corruption 
exists in a “grey area” between a criminal and administrative system of law. The decision of public 
officials both in the meaning of “beleid” and “discretion” can be contradictive under the regime 
of criminal law in the context of “excuses”. Regarding the issue of the tackling of corruption and 
the uses of high technology, the Indonesian Government has released a package of regulations 
that encourages the utilization of technology to implement good governance then accelerate 
the effort of speeds up the fight against corruption. The Indonesian Government emphasizes 
the acceleration of bureaucracy reform as well to build a strong and good government system 
that is clean and free of corruption in every field, such as permitting, procurement, etc. The 
Indonesian Law on Administration can be synchronized with other regulations to accelerate the 
implementation of e-government as well as an effort to reduce corruption. Lex Silencio Positivo 
through a fictitious acceptance has put a burden on the Government to give a decision based on 
the request of the applicant that needs the decision of the Government Agencies after a certain 
time limit. Consistently implementing Lex Silencio Positivo will accelerate the implementation 
of e-Government. When the Authority did not issue the decision or action, the applicant did not 
need to sue to court. In this matter, this process will limit the interaction between applicants 
and administrative authority that may cause corruption practice. This paper will discuss the 
effectiveness of Lex Silencio Positivo as ordered in the law on the administration to reduce 
corruption.
Keywords: Lex Silencio Positivo; Practices of Corruption; e-Government; Good Governance.
CORRUPTION AND ITS ANATOMY
In	the	literature,	corruption	has	a	meaning	as	something	bad,	dishonest,	immoral,	etc.	
Corruption	itself	is	not	a	new	problem	in	all	countries,	including	Indonesia.	Corruption	
has	been	part	of	 life,	has	become	a	system,	and	adheres	 to	 the	state	governance	itself.	
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The	word	 corruption	has	been	 rooted	 in	 the	Latin	word	 “corruptio”,	 an	English	word	




The	United	Nations	Convention	 against	Corruption	 (so-called	UNCAC)	does	 not	
provide	a	definition	of	corruption	but	rather	sets	out	the	characteristics	and	nature	of	the	
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4.	Extortion	as	mentioned	in	Article	12	e	to	g



















Eradication	 above,	 it	 is	well	 understood	 that	 Indonesia	 recognizes	 various	 forms	 and	
types	of	corruption	in	its	law.	
Article	 2	 and	 Article	 3	 of	 Indonesian	 Law	 on	 Corruption,	 categorized	 as	 state	
financial	loss,	have	become	key	provisions	in	developing	an	understanding	of	Corruption	
in	Indonesia.	The	elements	of	the	crime	can	be	shown	from	the	explanation	below:	
Table 1: Elements of Corruption Crime in Indonesia
Article 2 Article 3
- Anyone - Anyone 
- Unlawfully - Intentionally
1	 Komisi	 Pemberantasan	Korupsi,	Memahami untuk membasmi: Buku Saku Untuk Memahami Tindak 
Pidana Korupsi.	(2nd	edition,	Komisi	Pemberantasan	Korupsi	Jakarta,	2006).
2 Ibid	.
167QUẢN TRỊ TỐT VÀ PHÒNG, CHỐNG THAM NHŨNG: CƠ HỘI VÀ THÁCH THỨC TRONG KỶ NGUYÊN CÔNG NGHỆ SỐ
- Enriching himself or other 
persons or corporation
- Enriching himself or other persons or corporations
- May caused state financial or 
the state economic loss
- Abusing the authority, the facilities, or other means at their 
disposal due to rank or positions
- May caused the state financial or the state economic loss
In	identifying	the	elements	of	corruption	in	Indonesia,	the	offence	is	more	focused	
on	 the	 state	 financial	 loss	 or	 the	 state	 economic	 loss	 as	 the	major	 characteristic.	The	
delineation	of	Articles	2	and	3	above	shows	the	different	characteristics	of	a	person	who	





 Table 2: The Comparison to the forms of Bribery 
Article 11 Article 12 B and 12 C
- A civil servant or State apparatus - A civil servant or  State apparatus
- Receives payment or a promise - Received gratification that considered bribery
- Know or reasonably suspected - Related to his position 
- To have been given because of the power or 
authority related to his/her position or prize or 
promise which according to the contributor still 
has
- It is against his obligation or tasks
- It is not reported to the Indonesian Commission 
of Corruption Eradication in 30 days
The	subject	of	law	as	defined	in	these	articles	is	a	civil	servant	or	state	apparatus.	
Notably,	 it	 is	directed	 to	 the	 specific	 subject	of	 law	of	 corruption.	 In	 the	practice,	 the	
major	corruption	that	takes	place	in	Indonesia	is	the	existence	of	‘facilitation	payments’	
or	‘cigarette	money’	that	results	in	decisions	being	weighted	on	the	basis	of	money	and	









1	 Rohim,	‘Modus	Operandi	Tindak	Pidana	Korupsi’, (2008). Pena	Multi	Media.		17
2	 Indriyanto	Seno	Adji,	‘Korupsi	Kebijakan	Aparatur	Negara	dan	Hukum	Pidana’,	(2007).	Diadit	Media.	384	
















ujian	 bagi	 penyimpangan	Aparatur	 Negara	 ini,	 Hukum	Administrasi	 Negara	 ataukah	
Hukum	Pidana,	khususnya	dalam	perkara-perkara	tindak	pidana	korupsi.2
(Translation:	 In	 the	 framework	 of	Administrative	 Law,	 the	 parameters	 that	 limit	
the	free	movement	of	the	authority	of	the	State	Apparatus	(“discretionary power”) are 











in	the	fault	of	the	state	apparatus,	this	is	whether	it	is	related	to	detournement de povouir 
and/or	abuse of droit,	or	wederrechtelijkheid	and/or	detournement de povouir.	
In	 regards	 to	 the	 corruption	 causing	 State	 financial	 loss	 (Article	 2	 and	 3	 of	 the	
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The	 Indonesian	 Law	 on	 State	 Treasury	 explained	 that	 the	 state	 government	





























170 GOOD GOVERNANCE AND ANTI-CORRUPTION: OPPORTUNITIES AND CHALLENGES IN THE ERA OF DIGITAL TECHNOLOGY
in	order	to	improve	the	quality	of	government	administration,	government	agencies	and/
or	officials	in	exercising	authority	(vide	point	a)	and	inter	alia	with	point	c,	in	order	to	
realize	 good	 governance,	 it	 needs	 the	 legal	 basis	 to	 underlie	 decisions	 and/or	 actions	







re-orientation	of	national	 legal	development.	One	of	 the	points	 in	 the	re-orientation	of	
national	legal	development	relates	to	the	explanation	below:	
Masalah	 penataan	 kelembagaan	 aparatur	 hukum	 yang	 masih	 mengedepankan	
egoisme	 sektoral,	 miskomunikasi	 dan	 miskoordinasi	 antar	 lembaga	 penegak	 hukum.	
Semua	 itu	 disebabkan	 miskinnya	 pemahaman	 aparatur	 hukum	 mengenai	 prinsip	
“Good Governance”,	“due process of law”,	 “praduga	 tak	 bersalah”,	“transparency”,	
“accountability”	dan	“the right to counsel”.1
(Translation:	Problems	with	the	institutional	arrangement	of	the	legal	apparatus	that	








The	general	principles	of	Good	Governance	hereinafter	 referred	 to	 as	AUPB,	are	
principles	used	as	a	reference	for	the	use	of	Authority	for	Government	Officials	in	issuing	
Decisions	and	 /	or	Actions	 in	government	administration.	 (Vide	Article	1	number	17).	
This	AUPB	has	become	important	to	guarantee	the	implementation	of	the	duties	of	the	




2	 Romli	Atmasasmita,	 ‘Rekonstruksi	Asas	Tiada	 Pidana	Tanpa	Kesalahan	Geen	 Straf	 Zonder	 Schuld’	
(2018)	Gramedia	Pustaka	Utama.	49.	










The	Law	on	Government	Administration	 is	 intended	as	one	of	 the	 legal	bases	for	
Government	 agencies	 and/or	 officials,	 citizens	 of	 the	 community,	 and	 other	 parties	
related	to	Government	Administration	in	an	effort	to	improve	the	quality	of	government	
administration.	
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c.	 AUPB	 (The	 general	 principles	 of	 Good	 Governance)	 (vide	 Article	 5	 of	 the	
Indonesian	Law	of	Administration)

















the	 Indonesian	Law	of	Administration	explains	 that	 the	principle	of	 impartiality	 is	 the	
principle	which	obliges	Government	agencies	and/or	officials	to	determine	and/or	make	
decisions	and/or	actions	by	considering	the	interest	of	the	parties	as	a	whole	and	is	not	






































Other	 authority	 given	 by	 the	 law	 to	 the	 state	 officials	 according	 to	 the	 law	 of	
administration	is	called	Discretion.	In	the	Article	1	number	9,	Discretion	is	defined	as:	




Discretion	 has	 been	 very	 crucial	 in	 its	 correlation	 with	 the	 Article	 2	 and	 3	 of	
Indonesian	Law	of	Corruption.	These	articles	are	sometimes	confused	with	discretionary	
powers	carried	out	by	State	officials	and/or	State	apparatus.	Discretion	can	be	used	as	
a	 reason	 to	avoid	and/or	 justification	 to	an	action,	but	 remain	 in	debate.	Article	22	of	
Indonesian	Law	of	Administration	in	general	regulates	discretion	as	follow:	































-	 The	 approval	 as	 referred	 to	 in	 paragraph	 (1)	 shall	 be	 carried	 out	 if	 the	 use	 of	
Discretion	is	based	on	the	provisions	of	Article	23	letter	a,	letter	b,	and	letter	c	and	creates	
legal	consequences	that	have	the	potential	to	burden	state	finances.	





























Lex Silencio Positivo in e-Government and Anti Corruption Prevention
In	the	era	of	Information	Technology,	the	Government	of	Indonesia	has	implemented	
a	 policy	 of	 e-government.	 The	 legal	 basis	 of	 this	 implementation	 is	 the	 Presidential	
Instruction	Number	3	of	2003	concerning	National	policy	and	strategy	of	e-government	
development.	The	background	of	this	regulation	was	based	on	the	conditions	Indonesia	
faces	 in	 relation	 to	a	 fundamental	change	 in	 the	 life	of	 the	nation	and	state	 towards	a	
governance	system	that	is	democratic	and	transparent	and	places	a	key	emphasis	on	the	






with	 high-level	 state	 institutions	 and	 regional	 governments	 and	 encourage	 wider	
community	participation,	 so	 that	 the	uncertainty	does	not	 lead	 to	widespread	disputes	
and	tensions,	with	the	result	that	change	has	the	potential	to	create	new	problems.	The	







use	 opens	 up	 opportunities	 for	 accessing,	 managing,	 and	 utilizing	 large	 volumes	 of	
information	quickly	and	accurately.	The	fact	has	shown	that	the	use	of	electronic	media	

















The	Government	 of	 Indonesia	 has	 transformed	 its	 government	 system	 into	 one	 that	
maximizes	 the	encouragement	of	 Information	Technology	uses	 in	every	field,	and	 it	must	
be	directed	to	be	implemented	in	order	to	prevent	the	corruption	and	its	related	behavior.	In	
the	end,	e-government	must	be	set	to	realize	the	national	goal	of	Indonesia	as	mentioned	in	












process.	 The	 positive	 “fictitious”	 decision	 provides	 legal	 certainty	 and	 provides	 legal	
protection	for	the	applicant	especially	for	permit	regarding	whether	or	not	an	application	
they	submitted	was	accepted.
Enrico	 Simanjuntak	 explains	 that	 Lex Silentio/silencio positivo	 is	 expected	 to	 be	




to	have	granted	 the	 request	 to	 the	applicant.	This	Lex Silencio Positivo	as	mentioned	 in	
Article	53	of	Indonesian	Law	of	Administration	has	been	known	also	as	a	positive	fictitious	
approval.	 Article	 53	 subparagraph	 (1)	 set	 an	 obligation	 for	 administration	 authority	
to	 establish	 and/or	 make	 decision	 and/or	 actions	 in	 accordance	 with	 the	 provisions	 of	












1	 Enrico	Simanjuntak,	‘Perkara Fiktif Positif dan Permasalahan Hukumnya Fictious Proceedings and Its 
Legal Problems’	(2017)	JHP	381
2	 Bambang	Heriyanto,	 ‘Problematika Penyelesaian Perkara ‘Fiktif Positif’ di Pengadilan Tata Usaha 
Negara’,	(2019)	PLR	41.
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Lex silencio positivo	 will	 help	 to	 achieved	 good	 e-government	 implementation.	











Corruption	 and	 its	 practices	 must	 be	 prevented	 and	 eradicated	 from	many	 ways	
and	many	 perspectives.	The	 boundaries	 between	 criminal	 law	 and	 administrative	 law	
in	viewing	corruption	must	be	strengthened.	To	know	the	boundaries	between	an	illegal	
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In	 this	 context,	 it	 was	 a	 great	 honour	 of	 the	 School	 of	 Law,	 Vietnam	 National	
University	Hanoi	to	cooperate	with	the	School	of	Law,	University	College	Cork,	Ireland,	
and	School	of	Law,	Politics	and	Sociology,	University	of	Sussex,	the	UK	to	organise	the	
International	Conference	on	“Good Governance and Anti-Corruption: Opportunities and 
Challenges in the Era of Digital Technology” on 27th	and	28th	October	2020.
The	conference	aims	 to	provide	a	 forum	for	scholars	around	 the	world	 to	discuss	
theoretical	and	practical	issues	of	good	governance	and	anti-corruption	in	the	context	of	
digital	technology	and	foster	international	collaborations.	Particular	reference	was	made	





































Sussex,	Vương	quốc	Anh	tổ	chức	Hội	thảo	quốc	tế	“Quản trị tốt và phòng, chống tham 
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